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(2) An insured depository institution
or affiliate that is a party to a covered
agreement that involves multiple in-
sured depository institutions or affili-
ates is not required to comply with the
disclosure and annual reporting re-
quirements in §§346.6 and 346.7 if—

(i) No NGEP that is a party to the
agreement has had a CRA communica-
tion concerning the insured depository
institution or any affiliate; and

(ii) No representative of the insured
depository institution or any affiliate
identified in paragraph (b)(3) of this
section has knowledge at the time of
the agreement that an NGEP that is a
party to the agreement has had a CRA
communication concerning any other
insured depository institution or affil-
iate that is a party to the agreement.

§346.4 Fulfillment of the CRA.

(a) List of factors that are in fulfillment
of the CRA. Fulfillment of the CRA, for
purposes of this part, means the fol-
lowing list of factors—

(1) Comments to a Federal banking
agency or included in CRA public file.
Providing or refraining from providing
written or oral comments or testimony
to any Federal banking agency con-
cerning the performance under the
CRA of an insured depository institu-
tion or CRA affiliate that is a party to
the agreement or an affiliate of a party
to the agreement or written comments
that are required to be included in the
CRA public file of any such insured de-
pository institution; or

(2) Activities given favorable CRA con-
sideration. Performing any of the fol-
lowing activities if the activity is of
the type that is likely to receive favor-
able consideration by a Federal bank-
ing agency in evaluating the perform-
ance under the CRA of the insured de-
pository institution that is a party to
the agreement or an affiliate of a party
to the agreement—

(i) Home-purchase, home-improve-
ment, small business, small farm, com-
munity development, and consumer
lending, as described in 12 CFR 345.22,
including loan purchases, loan commit-
ments, and letters of credit;

(ii) Making investments, deposits, or
grants, or acquiring membership
shares, that have as their primary pur-
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pose community development, as de-
scribed in 12 CFR 345.23;

(iii) Delivering retail banking serv-
ices, as described in 12 CFR 345.24(d);

(iv) Providing community develop-
ment services, as described in 12 CFR
345.24(e);

(v) In the case of a wholesale or lim-
ited-purpose insured depository insti-
tution, community development lend-
ing, including originating and pur-
chasing loans and making loan com-
mitments and letters of credit, making
qualified investments, or providing
community development services, as
described in 12 CFR 345.25(c);

(vi) In the case of a small insured de-
pository institution, any lending or
other activity described in 12 CFR
345.26(a); or

(vii) In the case of an insured deposi-
tory institution that is evaluated on
the basis of a strategic plan, any ele-
ment of the strategic plan, as described
in 12 CFR 345.27(f).

(b) Agreements relating to activities of
CRA affiliates. An insured depository
institution or affiliate that is a party
to a covered agreement that concerns
any activity described in paragraph (a)
of this section of a CRA affiliate must,
prior to the time the agreement is en-
tered into, notify each NGEP that is a
party to the agreement that the agree-
ment concerns a CRA affiliate.

§346.5 Related agreements considered
a single agreement.

The following rules must be applied
in determining whether an agreement
is a covered agreement under §346.2.

(a) Agreements entered into by same
parties. All written agreements to
which an insured depository institu-
tion or an affiliate of the insured de-
pository institution is a party shall be
considered to be a single agreement if
the agreements—

(1) Are entered into with the same
NGEP;

(2) Were entered into within the same
12-month period; and

(3) Are each in fulfillment of the
CRA.

(b) Substantively related contracts. All
written contracts to which an insured
depository institution or an affiliate of
the insured depository institution is a
party shall be considered to be a single
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agreement, without regard to whether
the other parties to the contracts are
the same or whether each such con-
tract is in fulfillment of the CRA, if
the contracts were negotiated in a co-
ordinated fashion and a NGEP is a
party to each contract.

§346.6 Disclosure of covered agree-
ments.

(a) Applicability date. This section ap-
plies only to covered agreements en-
tered into after November 12, 1999.

(b) Disclosure of covered agreements to
the public—(1) Disclosure required. Each
NGEP and each insured depository in-
stitution or affiliate that enters into a
covered agreement must promptly
make a copy of the covered agreement
available to any individual or entity
upon request.

(2) Nondisclosure of confidential and
proprietary information permitted. In re-
sponding to a request for a covered
agreement from any individual or enti-
ty under paragraph (b)(1) of this sec-
tion, a NGEP, insured depository insti-
tution, or affiliate may withhold from
public disclosure confidential or pro-
prietary information that the party be-
lieves the relevant supervisory agency
could withhold from disclosure under
the Freedom of Information Act (b
U.S.C. 552 et seq.) (FOIA).

(3) Information that must be disclosed.
Notwithstanding paragraph (b)(2) of
this section, a party must disclose any
of the following information that is
contained in a covered agreement—

(i) The names and addresses of the
parties to the agreement;

(ii) The amount of any payments,
fees, loans, or other consideration to be
made or provided by any party to the
agreement;

(iii) Any description of how the funds
or other resources provided under the
agreement are to be used;

(iv) The term of the agreement (if the
agreement establishes a term); and

(v) Any other information that the
relevant supervisory agency deter-
mines is not properly exempt from pub-
lic disclosure.

(4) Request for review of withheld infor-
mation. Any individual or entity may
request that the relevant supervisory
agency review whether any informa-
tion in a covered agreement withheld
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by a party must be disclosed. Any re-
quests for agency review of withheld
information must be filed, and will be
processed in accordance with, the rel-
evant supervisory agency’s rules con-
cerning the availability of information
(see the FDIC’s rules regarding Disclo-
sure of Information (12 CFR part 309)).

(5) Duration of obligation. The obliga-
tion to disclose a covered agreement to
the public terminates 12 months after
the end of the term of the agreement.

(6) Reasonable copy and mailing fees.
Each NGEP and each insured deposi-
tory institution or affiliate may charge
an individual or entity that requests a
copy of a covered agreement a reason-
able fee not to exceed the cost of copy-
ing and mailing the agreement.

(7) Use of CRA public file by insured de-
pository institution or affiliate. An in-
sured depository institution and any
affiliate of an insured depository insti-
tution may fulfill its obligation under
this paragraph (b) by placing a copy of
the covered agreement in the insured
depository institution’s CRA public file
if the institution makes the agreement
available in accordance with the proce-
dures set forth in 12 CFR 345.43.

(c) Disclosure by NGEPs of covered
agreements to the relevant supervisory
agency—(1) Each NGEP that is a party
to a covered agreement must provide
the following within 30 days of receiv-
ing a request from the relevant super-
visory agency—

(i) A complete copy of the agreement;
and

(ii) In the event the NGEP proposes
the withholding of any information
contained in the agreement in accord-
ance with paragraph (b)(2) of this sec-
tion, a public version of the agreement
that excludes such information and an
explanation justifying the exclusions.
Any public version must include the in-
formation described in paragraph (b)(3)
of this section.

(2) The obligation of a NGEP to pro-
vide a covered agreement to the rel-
evant supervisory agency terminates 12
months after the end of the term of the
covered agreement.

(d) Disclosure by insured depository in-
stitution or affiliate of covered agreements
to the relevant supervisory agency—(1) In
general. Within 60 days of the end of
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